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P rior to 1974, what did Morris
Udall, Sandra Day O’Connor,
William Browning and Stanley
Feldman want that Missouri had?

And what is now claimed by some to have
resulted in judicial activism and the demise
of judicial accountability in Arizona?

The answer to both questions is the
same: merit selection of judges.1

Since its inception in 1974, Arizona’s
system for merit selection of judges has
been seriously attacked in the state legisla-
ture at least 13 times.2 So why, while other
states fight to enact merit selection of
judges, is there serious discussion in Arizona
about emasculating or abolishing it? Will
Arizona become the first of 31 states with
merit selection to abandon it?

To understand why those questions are
so important, we should begin by viewing a
world without merit selection, one in which
judges and potential judges scrap publicly as
they seek to reach the bench.

The Stench of Judicial
Campaigning

First of all, what purportedly guides those
seeking to be a judge?

The Canons of the Judicial Code of
Conduct prohibit candidates for judicial
office from having constituents or making
any pledges or promises of conduct in office
other than that they will “faithfully and
impartially” perform their duties.3 The
Canons also bar judicial candidates from
revealing their views on disputed legal or
political issues.4 Despite the Canons, cam-
paigns and campaign funding accompany
judicial elections.

Sentiment on the topic is strong. A
recent survey by the American Bar
Association demonstrates that three out of
four Americans believe judicial campaigning
compromises the impartiality of elected
judges.5 Similarly, a 1999 poll sponsored by
the Texas Supreme Court demonstrated

that 79 percent of lawyers and 48 percent of
judges in that state believed campaign con-
tributions have a “significant” impact on
judicial decisions.6

If Pima and Maricopa Counties returned
to the election of judges, Arizona could join
the ranks of states such as Alabama, which
has raised $41 million since 1993 for
Supreme Court elections, or Texas, which
spent $27 million over that same period.7

Needless to say, the costs associated with
contested judicial elections have escalated
exponentially since Arizona last held such
elections in the early 1970s. Where do
judges raise these funds? From lawyers and
litigants, of course. Might this create an
appearance of impropriety, if not outright
judicial misconduct? Absolutely, and recent
cases offer interesting case studies.
•  Pennzoil filed suit against Texaco in

Texas, where judicial campaigning is
legend. Within days of filing the action,
Pennzoil’s attorney donated $10,000 to
the campaign fund of the trial judge.
Before judgment was awarded, attor-
neys for both sides began to donate
hundreds of thousands of dollars to
members of the Texas Supreme Court.
Pennzoil’s attorneys donated $315,000,
whereas those from Texaco donated
only $75,000. Pennzoil was awarded
$10.3 billion, most of which was
upheld by the Texas Court of Appeals.
To very little surprise, the Texas
Supreme Court refused to hear
Texaco’s appeal.8

•  In Louisiana, the Supreme Court enact-
ed rules in 1999 that prohibited stu-
dent clinics from representing commu-
nity organizations unless at least 51 per-
cent of the organization’s members
could demonstrate incomes below 200
percent of federal poverty guidelines.
Other rule changes the same year
allowed the Supreme Court to termi-
nate “without any showing of cause” a

law school dean’s certification of a stu-
dent’s capacity to practice in Louisiana
courts. These rule changes were partic-
ularly directed at the Tulane
Environmental Law Clinic at the Tulane
Law College.

What had the Clinic done to warrant
such harsh treatment? It had brought a
lawsuit to block the construction of a
polyvinyl-chloride and ethylene-dichlo-
ride production facility near a residential
neighborhood. Rather than fight this lit-
igation, the chemical manufacturer
decided to build the plant elsewhere.
The Louisiana business community was
incensed and determined to ensure that
future businesses considering Louisiana
as a home would not be hampered in this
manner. Consequently, individual busi-
nesses and the Louisiana For Business
and Industry Organization made signifi-
cant contributions to Louisiana Supreme
Court justices who were up for re-elec-
tion. Shortly thereafter, the rule amend-
ments were enacted.

When the Tulane Clinic challenged
these new rules in federal court, the case
was assigned to District Court Judge
Eldon Fallon. Judge Fallon readily
acknowledged “the close temporal rela-
tionship between the business communi-
ty’s expression of outrage and the subse-
quent changes” to court rules. Judge
Fallon said that although these issues
probably warranted closer examination,
the proper forum was in the political
arena and not federal court. Most inter-
esting, however, Judge Fallon empha-
sized in his ruling that “in Louisiana
where state judges are elected, one can
not claim complete surprise when politi-
cal pressure somehow manifests itself
within the judiciary.”9

•  Similarly in Idaho in 1999, Justice
Cathy Silak authored a 3–2 decision
that upheld federal government control
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government officials in a democracy should
be directly accountable to the public at the
polls.

More recently, “value voters” have
become a significant political force on the
landscape. These are voters guided less by
party affiliation and more by certain strong-
ly held ideological beliefs surrounding “hot-
button” issues—such as abortion, separa-
tion of church and state, and the Fourth
Amendment rights of accused criminals—
are organizing and flexing their political
muscle. The object for many of these voters
is not judicial competence, neutrality or
faithfulness to the Constitution and laws. To
the contrary, many opponents of merit
selection candidly acknowledge that their
object and values come from a “higher
source” than the United States or Arizona
Constitutions. These opponents of merit
selection insist that the Constitution and
laws of Arizona must be interpreted and
applied in harmony with those values. And
when judges make decisions that are incon-
sistent with opponents’ ideology, they seek
an easier way to remove judges than is per-
mitted by merit selection.

The Basic Philosophical
Difference

A major philosophical conflict is at the heart
of this debate.

Proponents of merit selection argue that
our founding fathers were right in placing
judicial independence above all else in
Article III of the United States
Constitution. Quite simply, the job of
judges is to fairly apply and interpret the law,
guided by knowledge and wisdom, yet
absolutely uninfluenced by popular opinion,
campaign contributors or the input of those
who sign paychecks.

As Chief Justice John Roberts recog-
nized in his recent confirmation hearings
before the United States Senate, judges can
be analogized to umpires calling balls and
strikes at baseball games. Imagine how
respect for these arbiters would erode if fans
were allowed to vote on the calls or the
umpires’ tenure. Imagine the effect on the
integrity of the game, if as an amenity for
those fans in the luxury suites, these viewers
were offered disproportionately weighted
votes.

A popular vote is appropriate for the leg-

islative and executive branches of govern-
ment. Under our democratic system, these
institutions are properly subject to the will
of the people. That is absolutely not the
case when it comes to the judiciary. An
independent judiciary, free from political
pressure, is essential to the separation of
powers. Knowing that judges are not influ-
enced by political pressures or campaign
contributors allows litigants and their attor-
neys to trust that judicial decision-making
will be based on merit and a reasoned inter-
pretation of the law, and not on judicial
fears of unemployment should decisions be
unpopular.

There is nothing more fundamental to
our system of government than that we are
governed by laws and not by individuals.
This precept will only be true in practice if
those who are charged with interpreting
and applying the laws are neutral, impartial
and stand uncorrupted by improper influ-
ence.

Finally, opponents of merit selection do
not suggest the system produces judges
who lack knowledge, intelligence or the
ability to be fair and impartial. Rather, their
motivation is ideological: They are unhappy
with decisions made by particular judges
that do not jive with their ideology, regard-
less of what the Constitution or laws com-
mand. Opponents want a better vehicle for
retaliating at the polls against judges who
decide cases contrary to their views.

Put simply, detractors of merit selection
are not looking for better-qualified judges;
they are looking for a way to influence deci-
sion-making.

Accountability and control of judges
based on how they decide matters has no
place in American jurisprudence. When we
speak of accountability, we must respect
that the very cornerstone of our judicial sys-
tem requires judges to first and foremost be
accountable to the Constitution and law.

On the other side of the aisle, those
unhappy with merit selection say the system
is a thinly disguised political appointment
that, as a practical matter for most judges,
turns out to be a lifetime appointment.
They argue that retention elections do not
flush out the issues or educate voters as
opposing candidates would. Consequently,
judges, once appointed, become arrogant
activists, legislating from the bench, letting

over water rights in certain
wilderness areas. Despite earlier

decisions by Silak favoring states’ rights
on water issues, the 1999 ruling sent
the mining and real estate interests and
the Idaho Christian Coalition to work.
They launched an expensive campaign
to oust Silak, suggesting that she was
inclined to support same-sex marriage
and partial-birth abortions, and that
Idahoans could end up “pretty dry” if
they did not vote Silak off the bench.
Simultaneously, a “push poll” was insti-
tuted throughout the state asking voters
if they “support the move by the courts
to transfer control over Idaho water
rights to the federal government.”10

This campaign was successful, and
Silak was voted out of office by a 20 per-
cent margin. Months later, when the
mining interests filed a motion for
rehearing in the water rights case, Justice
Linda Trout, who had joined Silak in the
original 3–2 vote, changed her vote and
swung the majority to the other side of
the issue. It is not surprising that Trout
was up for re-election at the time of the
rehearing.11

These are only three examples, but other
documented instances of improper and
unsavory judicial campaign conduct are
abundant.12 As District Judge Jim Parsons, a
candidate last fall for the Texas Supreme
Court, explained: “I’m afraid that justice is
still for sale in Texas and other states.”13

Why All the Fuss?
The examples cited previously may be
unfortunate, you may think, but how often
do they occur? And who says that merit
selection is under attack, anyway? Is this a
tempest in a teapot?

Although some opposition to judicial
independence has always existed, recent
developments indicate that diverse hostility
to just and impartial courts is coalescing.
Our fair and neutral courts are under threat
as never before.

Historically, the principal challenges to
merit selection, and particularly those that
advocate partisan judicial elections, have
come from legislators who must run for
office and feel that judges should not be
exempt. Other historical attacks have come
from citizens who simply believe that all

w w w. m y a z b a r. o r g14 A R I Z O N A  AT T O R N E Y F E B R U A R Y  2 0 0 6

Fair Courts Under Fire PART I: Merit Selection



criminals walk the streets and issu-
ing rulings that are directly contrary to the
values of the electorate.

Judges are public servants just like legis-
lators, so goes this argument, and they
ought not be exempt from the rigors of
campaigns and the will of the public. Judges
should be sensitive to the fact that their
decisions might influence an electorate to
vote them out of office. This is the demo-
cratic way. In short, merit selection fails to
properly balance accountability against what
opponents argue is unfettered judicial inde-
pendence.

A Brief History
A description of the long history of judicial
independence is in order.

It is not surprising that the American
colonists were staunch supporters of judicial
independence. In fact, a paramount com-
plaint raised in the Declaration of
Independence was that colonial judges
depended on the King of England for
appointment, tenure and the amount of
their salaries. Therefore, Article III, Section
1, of the Constitution provides that federal
judges shall serve indefinitely as long as they
exercise “good behavior.” This section also
forbids Congress from diminishing judicial
salaries during judges’ terms in office.
Judges in the federal system can only be
removed by impeachment, which requires a
trial in the Senate and two-thirds vote by
the House of Representatives.14

Following the Jacksonian Movement in
the mid-1800s, states began to mandate
partisan elections for judges. Party politics
took over, and Tammany Hall and similar
political machines across the country dictat-
ed which judges would be elected. The fact
that selected judges were beholden to the
party bosses was less than veiled. In direct
response, many states moved to nonpartisan
elections in the early 1900s as part of a so-
called Progressive Movement.15

By the mid-1900s, however, it was wide-
ly recognized that the promise of accounta-
bility through judicial elections was mostly
an illusion. These elections also promoted
the unsavory practice of judges raising cam-
paign funds from litigants and lawyers,
along with the obligatory attention-grab-
bing advertisements and campaign promis-
es. Observers recognized that the best cam-

paigners were often not the best judges, and
those most suited by intellect, education
and temperament were often the least likely
to politick for the job.16

The move to do something about this in
Arizona began in 1959 under the guidance
of Tucson attorney Morris Udall, who
chaired a State Bar Committee on the
Courts. Udall’s committee proposed that
Arizona adopt the Missouri model for merit
selection, which had first been enacted in
that state in 1940.

Under the Missouri plan, a committee of
laypersons and lawyers screened judicial
applicants and sent three or more names to
the governor for appointment. The gover-
nor was required to appoint the new judge
from the commission’s list. The appointed
judge would then sit subject to an unop-
posed retention vote before the expiration
of his or her term. Udall was ahead of his
time on this and many other things, and the
proposal failed to gather adequate support.17

In 1971, a nearly identical proposal was
submitted to the state legislature by then-
State Senator Sandra Day O’Connor. The
bill never left committee, but the seed Udall
planted was continuing to grow.18

In 1972, State Bar President-Elect
William Browning made merit selection a
priority of his presidency. He created and
chaired a State Bar committee on merit
selection, and when renewed efforts failed
in the legislature, Browning also formed a
Citizens’ Committee. With the help of
ensuing State Bar President Stanley
Feldman, Browning and the Citizens’
Committee led the charge to secure place-
ment of Proposition 108 on the ballot. In
fall 1974, Arizona voters passed this propo-
sition with 54 percent of the vote: Missouri
had come to Arizona.19

One event in the evolution of our truly
fair courts is instructive. On April 8, 1973,
more than 100 Arizonans gathered at the
Rio Rico Inn in Nogales. The occasion was
the 22nd Arizona Town Hall, whose topic
that year was “The Adequacy of Arizona’s
Court System.” The assembled participants
assessed the effectiveness of all court com-
ponents, including court management,
treatment of jurors, the public’s perception
of courts, and the selection and tenure of
judges.

On that last point, the Town Hall was

unequivocal:
Town Hall overwhelmingly recom-
mends that the present system of judicial
selection in the metropolitan counties of
Arizona be changed and become
appointive rather than elective.

Our present method of selecting
judges by popular elections has serious
deficiencies. … There is a clear and rec-
ognizable danger to the integrity of the
court when the candidate for judge is
required to solicit funds with which to
finance his race.20

What else, some may ask, would a cabal of
lawyers say on the eve of a state constitu-
tional amendment? But they would be mis-
taken for concluding that attorney self-
interest likely fueled such a position. The
vast majority of Town Hall participants were
laypeople, not lawyers. In fact, “The opin-
ions of the housewives, doctors, engineers,
business leaders and all others who are invit-
ed participants receive equal considera-
tion.”21 Thirty-three years of Arizona histo-
ry have not altered the fact that the majori-
ty of state residents—lawyer and nonlawyer
alike—recognize that judicial campaigning
is a bad idea.

It is interesting that when Arizona first
adopted the Missouri plan in1974, only 22
states had adopted it. Since then nine more
states have followed suit, bringing the cur-
rent number to 31. No state that adopted
merit selection has ever abandoned it. In
fact, this system is the one that judicial
reformers seek to emulate in states where
partisan elections still rule the day.22

Arizona’s system also is the model used by
the United States when helping other coun-
tries reform their judicial system.23

How Does Merit 
Selection Work?

Under Arizona’s system, there are separate
nominating commissions for Pima County
Superior Court and Maricopa County
Superior Court and a third for appellate
court appointments. Each nominating com-
mission includes five lawyers appointed by
the State Bar and 10 lay persons appointed
by the governor.24

To assure diversity, representatives on
the trial court commissions must come from
five separate districts. There must be diver-
sity among judicial applicants, as well.

w w w. m y a z b a r. o r g16 A R I Z O N A  AT T O R N E Y F E B R U A R Y  2 0 0 6

Fair Courts Under Fire PART I: Merit Selection



Amendments passed in 1992 require the
Supreme Court to establish means for eval-
uating judicial performance, and they also
raised the county population threshold for
mandatory merit selection from 150,000 to
250,000.25

The process is the same for all three
commissions. Lawyers and judges who are
interested in a judicial opening submit
detailed applications to the commission. All
applications are posted on the Internet for
public view and comment. The commission
reviews the applications, accepts written and
verbal input from members of the legal
community and community at large, inter-
views each of the applicants in a public set-
ting, and then recommends a minimum of
three candidates for appointment by the
governor. No more than 60 percent of the
nominees may be from the same political
party. The governor is then obligated to
select one of the commission’s nominees,
and if the governor fails to do that, the
Chief Justice of the Arizona Supreme Court
makes the appointment.26

If It Ain’t Broke … ?
Arizona’s merit selection plan is designed to
assure that quality candidates are not turned
away by the distastefulness of fund-raising
and politicking. But of course, politics are
not completely divorced from the process.
The 10 lay members, who outnumber
lawyer members two-to-one on commis-
sions, are appointed by the governor. And
the governor also makes the final selection,
most often choosing someone from the gov-
ernor’s own political party. Since 1974,
however, the governor has appointed a can-
didate from another political party 26 per-
cent of the time.27

The public also is not divorced from the
process. As noted. public members outnum-
ber lawyers on nominating commissions,
and all members of the public are welcome
to submit comment on judicial candidates.
Before the expiration of each judicial term,
the judge must stand before the electorate
for retention and must garner 50 percent or
more of the vote.28 All judicial decisions are
subject to review by an appellate court, giv-
ing the public a double and sometimes triple
check on the propriety of court rulings.
Judges are also held accountable by virtue of
the Commission on Judicial Performance

Review (see the Q & A on page 22) and the
Commission on Judicial Conduct, with
heavy input from members of the public.

So, if the system produces the most-qual-
ified, interested candidates without regard to
their ability to engage in the surly side of
politics, and if the electorate has the power
to remove judges if they are not performing
as expected, why would anyone advocate
dumping the system?

The fact is, those opposing merit selec-
tion do not seriously contend that the sys-
tem produces unqualified or incompetent
judges. Rather, once you sift through their
rhetoric, the most salient point raised by
those opposing merit selection is that it cre-
ates elitist judges who legislate from the
bench because they are not easily turned out
of office. Unhappy with the results of prior
attempts to remove judges at retention elec-
tions, opponents of merit selection advocate
changes to the current system, including:
•  putting party designations on the ballot,
•  conducting merit selection, but allowing

the governor to appoint anyone the
governor wishes without regard to the
candidates recommended by the nomi-
nating committee,

•  giving the legislature final say on court
rules,

•  requiring a two-thirds rather than
majority vote to win a retention elec-
tion,

•  making the governor’s appointment
subject to senate confirmation,

•  requiring judges up for re-election to
pass muster again before the senate
before they are eligible to run for reten-
tion,

•  returning to contested elections for
judges.

The proposal for senate confirmation
particularly warrants discussion. This is the
system we have at the federal level, and we all
have seen recently how poorly that can work.
Clearly, if a judge’s ability to get on the
bench and stay there will be subject to the
political whims of the Arizona senate, many
of the best candidates simply will not apply.
And, of course, the selection of judges will
then become more political than ever.
Judges whose ideology does not conform to
the majority in the senate will be vulnerable
to rejection without regard to their qualifi-

cations, competency, neutrality and fairness
in decision-making.

So what can we look at objectively to
determine whether the system needs to be
“fixed”?

In 1992, the Arizona Supreme Court
created a Judicial Performance Review
Commission to develop a detailed and
exhaustive questionnaire evaluating judges’
decision-making, administrative abilities,
demeanor, fairness and neutrality in the
courtroom. This questionnaire has been dis-
seminated over the years to thousands of
lawyers, litigants, witnesses, jurors and other
courtroom observers to thoroughly evaluate
judicial performance.

Not surprisingly, since the institution of
the JPR survey, 95 percent of nonlawyers
responding to the survey, as well as 95 per-
cent of all lawyers, rate both trial and appel-
late judges in Arizona as performing their
job satisfactorily or better. This is a true tes-
tament to merit selection.

Voter Apathy
The biggest fallacy in attacks on merit selec-
tion is that returning to the election of judges
will somehow assure that judges will indeed
be more accountable to the public. History
and common sense belie this assertion.

Another misconception advanced by abo-
litionists is that merit selection removes the
public from the process. Opponents initially
alleged the merit selection process was too
secretive. This complaint no longer resonates
because the interviews, meetings and voting
are open to the public and even have been
televised. More important, all appointed
judges must stand for retention by voters.
They are required to obtain 50 percent of the
vote in favor of retention to continue in
office.

Although it is true that only two judges
have lost a retention vote, the mechanism
obviously works when sentiment is strong
enough.29 Those unhappy with a particular
judge for any reason have the ability to cam-
paign against that judge when the retention
vote is taken.

This is as it should be. Under merit selec-
tion, only the best-qualified, interested appli-
cants are submitted to the governor for
appointment. And although a governor’s
appointment may be political, the system
assures that candidates from whom the gov-
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ernor must select are all highly qual-
ified. Once appointed, the well-qualified
judge ought not be removed, so long as the
judge proves to be competent and strives for
fairness, neutrality and faithfulness to the laws
and Constitution.

For 62 years prior to 1974, all Arizona
judged were elected.30 Despite this fact, 68
percent of all judges who first sat during that
time were appointed by the governor. By
2004, 51 of the 76 Maricopa County
Superior Court judges first took office by
virtue of gubernatorial appointment.31 Most
judges, by far, serve for life or until they wish
to retire under either system. Judges also
rarely vacate office precisely at the end of a
term. As a result, successor judges before
1974 were most often appointed by the gov-
ernor with no involvement of a merit selec-
tion commission. And due to population
growth, which still continues in Arizona, new
court divisions were created regularly that
required initial appointments by the gover-
nor. Those appointments were always purely
political.

Once on the bench, most judges histori-
cally ran unopposed or without substantial
opposition.32 Even when opposed, America’s
tendency to re-elect incumbents, particularly
when little is known about the candidates,
usually assured that an elected judge
remained in office for life, barring some scan-
dal or impropriety.

The reality of American voting behavior is
that voters will make a reasonable effort to
become informed before casting ballots, but
they are uniquely uninformed about judicial
candidates, and they are apathetic about judi-
cial candidates despite easily available infor-
mation that would educate them.33 There
currently are 90 Maricopa County Superior
Court judges, 27 in Pima County and 22
appellate court judges statewide. The effort
required of voters to become adequately
informed about this many candidates is
beyond daunting.

Several studies confirm that while voters
across the country can readily tell you whom
they voted for in executive and legislative
races, most do not recall judges for whom
they voted, or they simply abstain from vot-
ing in judicial elections altogether.34

For example, in the last seriously contest-
ed Arizona Supreme Court election pitting
Fred Struckmeyer against Harold Riddell

and Howard Peterson against William
Holohan, 20 percent of the electorate that
cast votes for governor failed to vote for
Supreme Court Justice, while only 10 per-
cent failed to vote for tax commissioner.35

This trend continues under the merit-selec-
tion retention-vote criteria. When voters cast
votes of “yes” or “no” on retention, the vast
majority vote either “yes” for all judges on
the ballot or “no” for all judges.36 When cast-
ing votes for judges, voters across the coun-
try almost uniformly vote consistent with
their party affiliation.37

Even more troubling is that numerous
studies across the country have demonstrated
the American public does not understand
much about how the judicial system works
and are flat wrong in their understanding of
the judiciary’s role in our government. These
studies show that people react to and are
most influenced by personal experiences with
courts, inaccurate and incomplete media
characterizations of judges and court deci-
sions, and what they see in television dramas
and at the movie theater.38

It turns out that voters do not really want
to choose their judges, no more than fans
really want to be involved in the hiring and
firing of umpires. Fans know they want com-
petent, fair-minded umpires, but they trust
Major League Baseball to handle the techni-
cal issues of what it takes by way of training
and experience to make a good umpire.
Similarly, voters appreciate that judging
involves highly technical skills and expertise
beyond their knowledge. There is more
involved than they even care to know.

The fact of voter apathy is not a rub on
voters; it is an expected consequence of the
highly technical nature of the job of judging
and of the Judicial Canons, which prohibit
judges from imparting meaningful informa-
tion to voters during an election outside of
their qualifications to serve. Consequently,
other than general and rather meaningless
rhetoric, judicial candidates cannot seriously
discuss any “issues” or make commitments to
voters to assist them in their making decisions
at the polls.

But don’t we live in a democracy?
Shouldn’t judges be elected like everyone
else? The truth is that we live in a representa-
tive form of government. We elect our legis-
lators and governors, and we expect them to
make wise choices when it comes to appoint-

ing judges and other public officials. If they
make bad choices, voters exercise their fran-
chise on the issue when voting for their gov-
ernor and legislators.

A Call to Action
So what can concerned members of the State
Bar do to assure that merit selection, one of
the hallmarks of Arizona’s judicial system,
envied and copied worldwide, is preserved?

First and foremost, talk or write to mem-
bers of the legislature. Articulate thoughtful-
ly to legislators why it is imperative that this
system be preserved for the good of our
entire legal system.

Second, take the time to inform your
clients, especially those with political influ-
ence, as to why merit selection is important
not only to the public at large, but to them
particularly. Explain to them how the cur-
rent system best assures them a fair shake
before a qualified jurist when they find
themselves in litigation. Make sure they are
aware of the economic costs and risks
involved in a system in which litigants com-
pete with political contributions to their
judges. Urge them to actively support merit
selection with their elected officials, the
chamber of commerce and in their business
groups.

Third, be proactive in educating relatives,
friends and other members of your commu-
nity about how our judicial system works.
Explain what “judicial independence” really
means and why it is essential to the adminis-
tration of justice under our representative
form of government. Volunteer to speak at
schools, clubs and other civic organizations
to help citizens understand how the judicial
system works. This will help voters make
more intelligent decisions at the polls,
whether voting on proposed changes to the
Constitution or on the retention of sitting
judges. Take a stand. Stand up and speak.
People will listen.

Like the colonists and our forefathers, we
must make sure that our judges are free to
follow the law and make decisions they
believe are right, without concern for public
opinion and political reprisal. As John
Adams stated many years ago, “[Judges
should not] be distracted with jarring inter-
ests; they should not be dependent upon any
man or body of men.”39

There is no question that the legislative
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one Libertarian. There were 5 Independents:
(1) Susan Bolton, appointed on Sept. 14,
1988, by (D) Gov. Rose Mofford; (2) A. Craig
Blakey II, appointed on Nov. 20, 2001, by (R)
Gov. Jane Hull; (3) Margaret R. Mahoney,
appointed on April 18, 2002, by (R) Gov. Jane
Hull; (4) Helene F. Abrams, appointed on May
2, 2005, by (D) Gov. Janet Napolitano; and
(5) John R. Hannah, Jr., appointed on Aug. 9,
2005, by (D) Gov. Janet Napolitano. The lone
Libertarian was John A. Buttrick, appointed on
Mar. 27, 2001, by (R) Gov. Jane Hull.

28.ARIZ. CONST. art. VI, § 38.
29.The two judges who have not been retained

obtained a bar survey approval rating of 34 per-
cent and 48, respectively. With these very low
marks, the Maricopa County Bar Association
successfully campaigned against their retention.

30.Roll, supra note 1, at 856.
31.See Sherk, supra note 1.
32.See Roll, supra note 1, at 855-56, 860.

“According to one legal scholar, the only rea-
son that the popular election of judges has sur-
vived nationally is because judges first take
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and executive branches were
designed to respond to cries of the public.
The judiciary, however, was designed with
quite different objectives. As Justice Felix
Frankfurter explained, “The guiding consid-
eration is that the administration of justice
should reasonably appear to be disinterested
as well as be so in fact.”40
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Margaret Kenski had a long and
successful career as a college pro-
fessor, where she taught classes in
government and public policy.

Now she is a well-known pollster, and she has
plunged deep into the realities of American
government—in the review of judges’ per-
formance and judicial conduct.

We talked with Dr. Kenski about the JPR
system, attacks on merit selection, and
changes to each that have been proposed.

ARIZONA ATTORNEY: You are the Chair
of the Commission on Judicial
Performance Review; how long have you
been involved with the subject?

MARGARET KENSKI: About 9 years. I had
served on the Commission on Trial Court
Appointments and did some committee
work for them, and that was in the early
’90s. And then Governor Symington
appointed me to the Commission on
Judicial Conduct. And the Court is
always looking for public members who
are willing to serve. And because by then
I was retired from my teaching position—
although I work as a political consultant,
I’m a pollster, basically—I do have a more
flexible schedule. Tom Zlaket, Chief
Justice at the Supreme Court at the time,
asked if I’d consider going on the JPR
Commission.

One of the reasons that I was put on
that one specifically was because that’s
what I do—polling. And a good part of
the judicial performance reform process is
a form of polling.

AZAT: Though your company, Arizona
Opinion, does not do the polling for JPR.

KENSKI: Absolutely not.

AZAT: What attracted you to do service
in the legal field in the first place?

KENSKI: For so many years I taught
American National Government and
National and State Constitutions. I
taught at the community college [in
Tucson] for 27 years. I think a large com-
ponent of those courses is trying to get
people to see the importance of the judi-
cial system as the third branch of govern-
ment, so it was kind of a natural from
that, I think.

AZAT: The entire merit selection and JPR
system has many components. What is the
role of the Commission members?

KENSKI: The Commission members
establish procedure. They recommend
rules to the Supreme Court. And most
importantly, they look at all the data
that’s been gathered and, as a group,
decide whether or not we believe that
judges who are up for retention meet or
do not meet judicial performance stan-
dards.

AZAT: It’s rare that you decide they do
not meet standards.

KENSKI: I think that’s true, and I think
it’s sometimes misunderstood. You’ll
sometimes get this criticism that the
Commission is a rubber stamp, and that’s
not true. We take that quite seriously.

But I think there’s been a change in
anticipated behavior [among those seek-
ing to become judges]. Once you have a
Commission on Judicial Conduct—and
I’m still on my last year on that next
year—and a Commission on Judicial
Performance, I think that the law of
anticipated effect kicks in. I think that

people who go on the bench are aware
that they’re going to be evaluated, that
they can’t just do what they want. So you
almost filter out because of this the kind
of people who might be more of a maver-
ick and want to do their own thing.

That would be like deciding you’re
going to be a university professor but you
have no intention of publishing anything.
That doesn’t work. Seeking a judicial
appointment knowing that you’re going
to be evaluated, you’ve got to look at
those standards and say, “Hey, this is
something I can live with.”

AZAT: How often do you meet?

KENSKI: It’s variable. Normally, about
five or six times in a year.

A lot of the work has been done in
subcommittees of the Commission. We
have been struggling with a couple of
issues. For me, the most important one is
how can we present information to voters
in such a way that they’ll understand the
data we have and be able to make their
own minds up about it. The fact that 30
members of the Commission say that
someone meets judicial performance stan-
dards is by no means definitive for every-
body else.

AZAT: How long has the Commission
existed?

KENSKI: The Court created the
Commission in 1993. That was pursuant
to Proposition 109, which was passed by
Arizona voters in 1992. What it did was
further amend or expand the merit selec-
tion process mandating that there be a
process for evaluating the performance of
judges and justices.
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AZAT: At that point, merit selection was
about 18 years old. Was JPR in response to
concerns about lack of accountability?

KENSKI: Systems move slowly. … As time
went on, the [State] Bar ratings [we]ren’t
definitive. That’s the attorneys speaking.
What about citizens? They might take a dif-
ferent view than an attorney does. So that’s
why they moved toward this system of eval-
uation.

It was only in 1998 that we finally got
funds, through the Secretary of State’s
good offices, that we were able to join the
voter information pamphlet. Before that,
we had to put little things in libraries,
banks, anybody that would take it. It was a
pretty hit-or-miss process.

There is a subgroup on voter education.
We’d like to call people’s attention to it
more. I’d like to hold focus groups with
voters to figure out what kind of presenta-
tion would be the most effective for them.
What would make them actually notice it?

AZAT: Your meetings are public. Does the
public show up?

KENSKI: No. Our average meeting, there is
absolutely no public interest. [But] when
we do the public vote in July on whether or
not to recommend the judges had met
standards, then we usually have a couple
members of the public. The problem with
that is, instead of coming to that meeting,
it would be so much better if more mem-
bers of the public would come to the pub-
lic testimony meetings in March. … 

That’s a more appropriate time. Say we
do get a major complaint about a judge, we
have the time to ask the judge to respond
to allegations.

AZAT: If someone attended a regular met-
ing, outside of the March or July meetings,
what would they see the Commissioners
doing?

KENSKI: Well, coming up in February,
hopefully the Supreme Court will have

ruled on our rule change recommendation;
we’ll go over that. We are going to talk
about our plans for the conference teams
that meet to review the interim midterms of
the judges. We’re going to be talking about
voter education again and get a report from
the voter education workshop.

AZAT: You mentioned the petition for a
rule change to the Supreme Court. But in
fact there were two from Commission
members. How did the two petitions differ?

KENSKI: Right now, on the public vote, we
just do an up or down. The proposal had
been that we have a more elaborate system
and have a couple different levels of saying
that the judge met performance standards:
Top judges would be exceeding the stan-
dards, middle-tier judges meet [standards],
and then if someone didn’t, “does not
meet.”

It was a feeling that it would be a way of
conveying more information of who are
our superstars.

I think it raised concerns that are valid.
The problem is that you can have a judge
that on a 4.0 system has a 3.8 average, and
you still get 25 percent to 30 percent of the
people who vote against him anyway; a
judge like that would be in the “exceeds”
category and probably would be fine. But
what about the more average judge, maybe
he’s the greatest guy on the face of the
earth but he’s got a 3.0, and he’s in that
“meets” [category]. Aren’t we inviting a
more negative vote against a middle tier?

I see it as two perfectly valid conflicting
approaches. One is the concern to give the
voters more nuanced information, and the
other is what’s going to happen to the
judges.

That was the specific issue that we [as a
majority of the Commission] did not rec-
ommend. So those people [a minority of the
Commission] sent their own petition up,
making the argument for a more nuanced
approach. The main petition I signed as
chair was to retain the current system.

AZAT: However the Court rules, how did
the viewpoint in the minority position
arise? Does it resonate with the public
because virtually every judge is approved in
the current system?

KENSKI: I think it was a feeling of unrest
because everyone tends to get approved. As
I said, I think that’s because [potential
judges] filter themselves out. The concern
with the “bad judges” from those outside
the Commission had nothing to do with
the standards that the JPR Commission
uses. It had to do with judges making deci-
sions that were disapproved of by political
activists. No matter what we do about a
rule change, it’s not going to get to that.
But let’s leave that aside.

We have a good evaluation system, but
somehow we don’t think that we’re giving
enough or the right kind of information to
the voters. This is a big ho-hum for them. We
are trying to make it more interesting and
more informative. That was what motivates
this [the minority petition]. It had nothing to
do with the other [political] issue.

AZAT: On the Commission, a majority of
members are lay people; there are 30 mem-
bers, and 18 are public members. What do
lay Commissioners bring to judicial per-
formance review?

KENSKI: The 18 members of the public
represent the average citizen. It is impor-
tant to remember that the whole govern-
mental system is supposed to support them
and be directed as they wish. If you’re a
member of any organization, you can tend
to become a little bit elitist, and hate to be
questioned. We’re there to question. We’re
there to say, “Here’s what is important to
us. You’re performing this service. But we
think temperament is very important.” Or
“We think your ability to communicate is
very important.”

AZAT: What misconceptions do people
have about JPR?
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KENSKI: It’s a rubber stamp, is one.
Another one is that judges control it; not
true, not true.

AZAT: Have you ever heard complaints
that the public does not have a voice?

KENSKI: I have never heard too much
about that. I think activist groups are very
well aware that they can come to our pub-
lic meetings.

I was just on the Supreme Court com-
mittee chaired by [former Chief Justice]
Bud Jones, and at our public hearings,
groups that had been critical of the judici-
ary were invited to come and comment;
they didn’t. So what do you do with that?

AZAT: But is devising ways to better
inform the public of your data merely tin-
kering with a good system while JPR
overall is being undermined by political
interests?

KENSKI: As far as the outside groups you’re
talking about, it’s America, they have a
right to do it. Sometimes it can be terribly
unfair, but judges are part of the system,
and I think you have to have counter-mobi-
lization of groups that are concerned with
the independence of the judiciary. I think
the State Bar is one of the groups that
could counter some of that information.

AZAT: When merit selection was born,
many conservative political leaders were in
favor of it. But now the pendulum has
swung. Why?

KENSKI: It does always focus around the
decisions judges make, no question about

it. And sometimes there is a tendency not
to realize that courts don’t just randomly
and arbitrarily go off and come up with
decisions: They’re somewhat bound by the
law and precedent.

I was talking to a legislator one day
awhile back and they said, “We just don’t
like how they interpret a particular law.”
And I said, “Why don’t you draw up a law
that doesn’t have holes you can drive a
truck through? It would help.” 

AZAT: What are your politics?

KENSKI: I’m a registered Republican. I
have been a Democrat in my day.

AZAT: And does your husband still run the
Southern Arizona office of Sen. John Kyl?

KENSKI: Yes, he does. They’ve been friends
since they were 18; they were debate part-
ners when they went through the universi-
ty together.

AZAT: Do you ever get the feeling John
Kyl appreciates our judiciary as it is here?

KENSKI: I think he has a high opinion of it,
yes.

AZAT: It must help advocates of the cur-
rent system, including the State Bar, who
can point out that there are Republicans
who are champions of it, as well.

KENSKI: I think that’s true. But weren’t
there like 34 measures introduced last year
[in the Legislature regarding court issues]?
And none of them got through. And that
means that there had to be “anti” votes

among the Republicans.
Personally—not speaking for the

Commission—I liked the compromise sug-
gested last year that would have extended
judges’ terms in exchange for the Senate
confirmation. I thought that, yes, we have
separation of powers, but we also have
checks and balances. And that would give
the Legislature some feeling of a little bit
more input into the system. I thought that
was a reasonable compromise. It fell
through, but the whole point is there are
some reforms that could be suggested that
might defuse some of the concerns. But
probably not altogether; it’s just not going
to happen.

AZAT: What about other legislative pro-
posals?

KENSKI: I don’t agree that the Legislature
should rule on the rules of evidence; that
one strikes me as really bad. But I would
relax some of the rules as far as judges cam-
paigning. If there’s an attack, I think they
should be allowed to be more vocal than
they are. I think they should be able to
defend themselves more effectively than
they do.

AZAT: But couldn’t that be the exception
that swallows the rule? If it was known that
judges could respond to an attack, would-
n’t the attacks increase?

KENSKI: Yes, that’s the downside of that
one, isn’t it?

AZAT: Overall, do you feel the public
should have confidence in JPR?

KENSKI: Yes. Is it totally, statistically signifi-
cant, what we do? No. It can’t be. But we
get more information about the judges than
I think you would get in almost any system.
We ask the lawyers, we ask the jurors, the
witnesses, the litigants about the [judges]. It
may not be a perfectly representative sam-
ple. But I always feel that some information
is better than no information.
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Life tenure for federal judges has
been colorfully dismissed as the
“stupidest provision” in the
Constitution.1 Indeed, two sepa-

rate essays targeted life tenure in the now-
celebrated 1995 “Constitutional
Stupidities Symposium” published by
Constitutional Commentary.2 Yet, life
tenure persists and with two 2005 vacan-
cies on the Court, it again is center stage.
With Judge Roberts’ confirmation, he will
be the 109th Justice on the United States
Supreme Court,3 and Justice O’Connor’s
replacement will be the 110th. That
sounds like an exclusive club until one
reflects that only nine dogs have ever
played Lassie,4 and no Justice ever had his
or her ears scratched by June Lockhart,
but I’m straying from my subject.

What is the purpose for life tenure and
does it work? Do we need reform and, if
so, what type?

A consensus may be slowly taking shape
that life tenure is a relic of the 18th centu-
ry that no longer serves its intended pur-
pose. Leading authorities offer well-rea-
soned proposals for reform.5 Others sup-
port life tenure, but more as an accus-
tomed tradition than a choice.6

This essay briefly reviews the debate
and current proposals for change and sum-
marizes the debate that has largely passed
unnoticed by rank-and-file members of the
federal bar. Although life tenure’s critics
offer many persuasive reasons for change,
it should be retained because it reflects val-
ues and serves purposes that are still
important for the functioning of an inde-
pendent federal judiciary.

The Origins of Life Tenure
Article III of the U.S. Constitution pro-
vides that federal judges hold office “dur-

ing good Behaviour,” a construction uni-
versally accepted as life tenure.7 The stan-
dard explanation for life tenure, derived
from Federalist No. 78, is that Article III
judges had to have a secure livelihood to
ensure that they would be free from polit-
ical, economic or social pressures that
might impermissibly influence their judg-
ment.8 Life tenure resulted from the recog-
nition that our judges are corruptible,
which is not to say that they are corrupt
but to recognize that they are human.

In recent years, however, several schol-
ars have called into question the continu-
ing need for life tenure, pointing out that
it was designed in a different era for cir-
cumstances that may no longer apply in
the 21st century.9 The problems most typ-
ically noted are that Article III judges (par-
ticularly U.S. Supreme Court Justices) are
being appointed younger and living
longer, thereby enabling them to shape
law and policy in a manner disproportion-
ate to their office, and incompatible with a
form of government based on checks and
balances.10

For example, it is frequently noted that
between 1789 and 1970, the average
tenure for a Supreme Court Justice was
approximately 15 years, and Justices
retired around the age of 68. Since then,
the average tenure is hovering in the 25-
year range, with retirement rising to
almost 79 years of age.11

In addition to increasingly lengthy
terms, critics of life tenure observe that
there is a freakish randomness to vacancies,
especially on higher federal courts, that
tends to “turn each one into a galvanizing
crisis.”12 They also argue that long-serving
federal judges risk losing touch with socie-
ty, thereby squandering social and political
capital necessary for the court’s legitimacy,

that life tenure tempts presidents to exer-
cise appointment powers to extend their
respective political visions far into the
future, and that, ultimately, life tenure pro-
motes unchecked power.

Validating Criticism of 
Life Tenure

Life tenure’s critics offer well-researched
and persuasive arguments. There is little
doubt that practical experience belies life
tenure as an imperative safeguard.

Article I judges—federal Magistrates
Judges, Bankruptcy Judges and Tax Court
Judges—fulfill necessary and important
functions without life tenure. Most state
court judges serve terms or stand for
retention elections at periodic intervals.13

All of these judicial officers somehow
muddle through and Rome hasn’t burned.

Moreover, as some note, life tenure is
not a life sentence and therefore provides
no assurance that extra-judicial influences
will not affect judges.14 Unlike service
academy graduates, who must commit to
serve designated terms, federal judges are
free to resign or retire at any time and
return to private practice. Indeed, recent
statistics suggest that federal judges are
retiring in greater numbers.15

Similarly, there is little doubt that life
tenure places stress on political and social
discourse. The stakes for the “appoint-
ments game” have produced a nomination
process that seems part Kabuki play and
part tag-team steel cage professional
wrestling event.

Proposals
Of those favoring some form of  change,
current proposals generally fall within one
of four models:
(1)  term limits of a moderate length (18
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years seems to be the most-selected
length), at which time the judge or
justice would leave the court;

(2)  an absolute age limit, at which time
the judge or justice would have to
retire and leave the court;

(3)  life tenure with mandatory senior sta-
tus, requiring judges or justices to
leave the active bench at a specified
age but allowing them to remain a
judge on senior status; and

(4)  for the United States Supreme
Court—and perhaps Circuit Courts
of Appeal—to develop a system by
which judges are rotated through the
Court from lower courts.16

Most of the proposals require constitu-
tional amendment, which effectively rele-
gates them to academic status.
However, one proposal is dif-
ferent, in that it could be
implemented by legislation.

In the model put forth by
Professors Paul Carrington
and Roger Cramton, a new
United States Supreme Court
Justice would be appointed
every two years.17 The Court
would be constituted of the
nine most junior justices.
Justices would therefore serve
no more than 18 years unless
they died or retired. At the
conclusion of an 18-year term,
Justices would be bumped
from the active Court and assume duties as
a Senior Justice. Senior Justices could help
with the Court’s rule-making powers,
assist with lower courts and perform other
administrative tasks, but would not sit and
decide cases on the Court.

The Court would therefore be reshuf-
fled every two years, and each president

would have a minimum of two appoint-
ments. Although I oppose abandoning life
tenure, this model effectively addresses
most of the perceived problems and has
the added advantage of allowing for quick
enactment and (if needed) subsequent
fine-tuning.

Reform: Same As It Ever Was?
If there are problems with life tenure, are
they unique to the federal judiciary, or are
they problems that were not already con-
sidered when life tenure was adopted? In
fact, the potential implications of “reform”
have not been closely studied.

Power is the concept driving reform—
concerns that too much power is vested in
Article III judges and that life tenure

encourages presidents to abuse their
appointment powers. These are valid con-
cerns in the abstract, but we cannot say
that life tenure creates such risks or that
eliminating life tenure would allay these
concerns.

The “problem” of lengthy terms is not
something unique to the federal judiciary.

Elected representatives enjoy incredible
advantages given the undeniable power of
incumbency. The United States has many
senators and representatives who have
served 30 or more years. In smaller states
such as my home state, Alaska, such “per-
manent” representation is actually pre-
ferred because it affords a better chance to
wield seniority powers in both the Senate
and House.

Not only does the United States have a
tradition of long-serving representatives,
but we also have a growing tradition of
political families. Indeed, a foreigner
observing our political landscape could
fairly suggest that we are producing dynas-
tic strands. The practical reality of our
republican form of government is that

power is vested in the hands of
the few for the benefit of the
many—which is entirely consis-
tent with what the founders
intended—and “the few” don’t
change much. That’s neither
bad nor good, it just is what it
is, and it works reasonably well.

Moreover, there is no evi-
dence that any particular
lengthy term of any particular
Justice or group of Justices pre-
cipitated a constitutional crisis
or resulted in some major insti-
tutional problem impairing the
Court’s ability to discharge its
powers. There have been

rumored instances in which a Justice may
have overstayed his or her usefulness. But
the Court rolled on.

The other side of the power equation
also offers little support for reform. An
examination of appointments made by
each respective president fails to identify
anything that could be described as having
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a significant long-term
effect on the Court—with one notable
exception. President Jackson enjoyed truly
phenomenal appointment success. He
appointed six Justices, all of whom served
until death, and the average tenure was 22.8
years. He gave us Chief Justice Taney,
author of Dred Scott, and I suppose we
could all agree that is as good an argument
for term limits as anything else. The prob-
lem, of course, is that no one can say when
such a case will come before the Court. Life
tenure didn’t write Dred Scott.

Consequently, we cannot conclude that
life tenure’s problems are unique and must
be corrected. More troubling, are the
implications of reform.

Although many proposals only address
the United States Supreme Court, there is
no reason why Congress would stop there.
Indeed, given criticism of the federal judi-
ciary in recent years,18 there is every reason
to believe that statutory proposals will lead
to additional laws being enacted that pro-
mote institutional erosion of all Article III
judgeships. Each district court and circuit
court of appeals has a statutorily prescribed
number of judges.19 These periodically
change as Congress adds judgeships to a
district or circuit. Congress could easily
apply a variation of Professor Carrington
and Cramton’s statutory model to restruc-
ture the entire federal judiciary. Congress
might even relish the opportunity, and
once started there is no reason to believe
that successive congresses would not con-
tinue to tinker with the engine.20

Life tenure’s critics sometimes note that
average life expectancy at the end of the
18th century was less than 40 years old,
thereby implying that no one believed an
Article III judge would be around long.21

But this statistic is skewed by the high child
mortality rate that afflicted 18th-century
America. The historical record we are left
with suggests that an upper-middle-class
member of the landed gentry who survived
the ravages of childhood disease could eas-
ily expect to live into his 70s or longer.22

Critics of life tenure correctly note that jus-
tices are getting appointed at younger ages
and serving longer terms.23 They then con-
clude that this trend must be different
from what anyone envisioned or intended
when the Constitution was adopted.

However, the actual record undermines
this premise. The figures here are based on
my own calculations from the data avail-
able on the Oyez Web site and are round-
ed out.24

The “founding father” presidents—
Washington, Adams, Jefferson, Madison
and Monroe—appointed 19 justices. The
average tenure was 15 years. Twelve died
in office and seven resigned or retired—a
36 percent early departure rate. Four
served 30 or more years. Seven of the 19
justices served 20 or more years. The
average age at appointment was 47 years
old. The average age at death was 68
years old. The average projected (not
anticipated) tenure was therefore 21
years. By comparison, the projected
tenure during President Nixon’s adminis-
tration was 18 years based on an average
age at appointment of 56 and an average
age at death of 74.

From the early 19th century to the
Great Depression, the average age of
appointment steadily rose from 47 to 65
during Hoover’s term in office, before
dropping to an average age of 51 during
the presidency of Franklin Delano
Roosevelt. Following FDR, the average
age of appointment climbed again until it
hit the range of 56 years old during the
1960s.

The average age of appointment for the
current Court is 52 years old. It is, in other
words, not terribly different from what it
was in the early 19th century. The average
age of death has steadily risen over the
years from 68 years old to 71 years old by
Lincoln’s administration to 74 years old by
Nixon’s era.

These figures shed additional light on
how the concept of life tenure has actual-
ly affected the Court over the balance of
its history. The projected tenure for
appointments was actually longer, not
shorter, in the Court’s earliest years than
in the modern era. A Justice serving 20 or
more years would not have been unusual.
Had the Court enjoyed the prestige it
enjoys today the longevity may even have
been higher. Chief Justice Jay declined a
second appointment to the Court, observ-
ing that the Court lacked “the energy,
weight, and dignity which are essential to
its affording due support to the national
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government.”25 As previously noted, a
staggering 36 percent of the first 19
Justices resigned or retired prior to death.
There has been a slight increase in the
average age of death, which reflects socie-
tal trends. But everyone has experienced
that similarly, not just United States
Supreme Court Justices.

At the end of the day, we should not be
persuaded that life tenure has increased
the Court’s power beyond that intended
when Article III was adopted. Nor should
we be swayed to the position that any
changes are incompatible with our system
of checks and balances. I also don’t think
that the Court’s institutional trends
reflect any need for change. This being
the case, it’s unclear to me why we need
to eliminate life tenure.

Revalidating Life Tenure
If I am correct, the problems and institu-
tional trends related to the federal judici-
ary are not much different from problems
and trends that have existed throughout
the Court’s history. However, that is not
really an argument for keeping life tenure
so much as a belief that things are pretty
much the same.

There should be more compelling rea-
sons for retaining life tenure, and I think
there are. I believe life tenure’s favorable
attributes have been discounted in the
current debate. Today’s scholars criticiz-
ing life tenure properly look to Federalist
No. 78 and use it as a platform for
explaining why the identified purposes for
life tenure have lost viability. I agree that
Federalist No. 78 is critical to analyzing
life tenure. However, it’s a starting point,
not an ending point. I believe that there
are three overriding benefits of life tenure:
(1) continuity, (2) efficiency and (3) sta-
bility.

For the practicing Bar, continuity is
important. Our law is precedent-based.
The given range of practical precedent
(the type that really matters) is not limit-
ed to published opinions but instead
includes our institutional, communal
knowledge of who a particular Judge is
and how he or she is apt to decide any
given problem (even if it is a mundane dis-
covery dispute). In terms of predicting the
current and future courses of the law, we
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need to know who is on the
bench and have some facility, however
crude, for determining likely outcomes.

We do not need to like the results. We
do not need to completely understand the
results. We just need a result, and we need
to have it explained to us such that we can
come to grips with it and apply the deci-
sion in our day-to-day professional lives.
We need that at each level, from the
United States Supreme Court down to the
district courts. We need it more at the dis-
trict court and court of appeals levels
because few of us breathe the rarified air of
the U.S. Supreme Court. Life tenure best
serves this goal for a federal judiciary that
is constantly exposed to popular criticism
for decisions affecting society.

For the judiciary, life tenure promotes
efficiency—not just for the Court but for
the constellation of Article III judges. It
promotes efficiency in at least two
respects. Not unlike practicing attorneys,
lower court judges need continuity in the
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2004), available at
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Court’s composition, if for a different rea-
son. Continuity assists lower court judges
by providing a compass to steer their dis-
cretion. For all Article III judges, life
tenure gives them a chance to develop a
judicial philosophy that can only be
acquired through practical experience on
the bench. I don’t understand why we
would allow Judges or Justices to learn,
develop and grow over 18 years and then
usher them out the door at midnight as
the 19th year begins.

Finally, and most importantly, life
tenure provides stability by insulating our
federal judiciary at a time when it has fall-
en under increasing attack for unpopular
decisions. In many respects it’s not much
different from tenure for professors. I
have as much a beef with some opinions or
decisions as my colleagues. However, the
level of animated protests from leading
politicians decrying “activist” judges and
their decisions should give any of us pause
to consider how Professor Carrington and

Cramton’s model would play out in real
life once we give these same politicians the
keys to the car and let them take it out for
a spin. This may be the chief reason for
keeping life tenure—to curb legislative
joy-riding.

Conclusion
My goal in submitting this essay was to
bring this debate to the attention of my
colleagues and outline the significant
issues. Given the age and composition of
the current Supreme Court and the
nation’s sharp blue state/red state divide,
it is probable that the current debate will
gain strength over the next decade. Life
tenure is a small price to pay to safeguard
the federal judiciary and promote the effi-
cient and orderly administration of justice.
Whether one agrees or disagrees with that
view, the federal judiciary would be well
served by practicing members of the bar
being informed and participating in this
debate as it continues to grow.
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